Excerpt from:  Kansas State Plan

· Section 9:  A description of the uniform, nondiscriminatory state-based administrative complaint procedure in effect under section 402.

The following guidelines have been developed for use by the secretary of state in conjunction with the administrative complaint procedure:

1. All complaints should be addressed at county level first as the county election official is best suited to solve the problem, and will likely solve the problem faster than a state-based complaint process.

2. A brochure was created outlining the administrative grievance process for the public.  

3. Notices, hearings, and any other procedures of the grievance process shall include any required accommodation(s).  

KANSAS SECRETARY OF STATE

Administrative Complaint Procedure 

Section 1.  Scope.

This act provides a uniform, nondiscriminatory administrative procedure for the resolution of any complaint alleging a violation of any provision of Title III of the “Help America Vote Act of 2002,” including a violation that has occurred, is occurring, or is about to occur.

Section 2.  Definitions. 

(a) In this act, the following terms have the meanings indicated.  

(1) “Complainant” means the person who files a complaint with the Kansas secretary of state under this act.

(2) “Respondent” means any state or local election official whose actions are asserted to be in violation of Title III in a complaint filed under this act.

(3) “Title III” means Title III of the Help America Vote Act of 2002, Public Law 107-252, 116 Stat. 1666 (2002), codified at 42 United States Code §§15481-15485.

(4)  “Arbitrator” means a neutral third party selected by the secretary of state who resolves the dispute between the complainant and respondent, and whose decision is final.

Section 3.  Who May File.  

Any person who believes that a violation of any provision of Title III is occurring, has occurred, or is about to occur, may file a complaint.   
Section 4.  Form of Complaint.  

(a)  A complaint shall be in writing and signed by the complainant under oath before a notary public.

(b)  The complaint shall be submitted on a form prescribed by the secretary of state, which shall be available from the secretary of state or from any county election office.

Section 5.  Place and Time for Filing; Copy for Respondent. 

(a) A complaint shall be filed with the secretary of state within 30 days after the occurrence of the actions or events that form the basis for the complaint.  For violations that are occurring or about to occur that may need immediate remedy, the complaint shall be timely filed to allow for resolution.

(b)  The secretary of state shall deliver a copy of the complaint to each respondent.


(c)  If the secretary of state is the respondent in the complaint, the complaint shall be filed and reviewed by the Kansas Department of Administration and all references to the secretary of state as the determinative body contained in this act shall be construed to refer to the Kansas Department of Administration.

Section 6.  Consolidation of Complaints.  

(a)  The secretary of state may consolidate complaints if they relate to the same actions or events, or if they raise common questions of law or fact.

Section 7.  Official Record of Proceedings.  

(a)  The secretary of state shall compile and maintain an official record in connection with each complaint filed under this act.

(b)   The official record shall contain:

(1)  A copy of the complaint, including any amendments made with the permission of the secretary of state;

(2)  A copy of any written submission by the complainant;

(3)  A copy of any written response by any respondent or other interested person;

(4)  Any written report or review conducted by the secretary of state or county election officials;

(5)  Copies of all notices and correspondence to or from secretary of state in connection with the complaint;

(6)  Originals or copies of any tangible evidence received or considered; 

(7)  The original recording produced at any hearing conducted on the complaint, and a copy of any transcript produced on the complaint; and

(8)  A copy of any final determination made on the complaint.

Section  8. Hearing, Notice of Hearing. 

(a)  If requested by the complainant, the secretary of state shall conduct a hearing on the record to review the complaint.  The secretary of state or other person designated by the secretary of state shall serve as the hearing officer. 

(b) The hearing shall be conducted no later than 30 days after the secretary of state receives the complaint.  The secretary of state shall give at least 5 days advance notice of the date, time, and place of the hearing to the complainant and each named respondent.

Section 9.  Conduct of Hearing.  

(a) To the extent necessary for full disclosure of all relevant facts and issues, the hearing officer shall afford all parties the opportunity to respond, present evidence and argument, and shall not be bound by the technical rules of evidence; provided, the hearing officer may place reasonable limits on the length of the hearing.  

(b) The hearing officer may at his discretion give nonparties an opportunity to present oral or written statements.      

(c)  All testimony of parties and witnesses shall be made under oath or affirmation and the hearing officer shall have the power to administer an oath or affirmation for that purpose. 

(d)  Any part of the evidence may be received in written form if doing so will expedite the hearing without substantial prejudice to the interests of any party. 

(e)  Official notice may be taken of (1) any matter that could be judicially noticed in the courts of this state, (2) the record of other proceedings before the secretary of state, (3) technical matters within the secretary of state’s specialized knowledge, and (4) codes of standards that have been adopted by an agency of the United States, of this state or of another state or by a nationally recognized organization or association.  

(f)  The hearing officer may conduct all or part of the hearing by telephone or other electronic means, if each participant in the hearing has an opportunity to participate in the entire proceeding. 

(g)  The hearing shall be recorded at the secretary of state’s expense. The secretary of state is not required to prepare a transcript at its expense.  Any party, at the party's expense, may request that the secretary of state prepare a transcript from the record, or cause additional recordings to be made during the hearing.  If a transcript is produced, the secretary of state shall include a copy in the official record. 

(h)   The hearing shall be open to the public, except for parts that the hearing officer rules to be closed pursuant to a provision of law expressly authorizing closure. 

Section 10.  Informal Conference, Pre-hearing Conference.  

(a)  The secretary of state may conduct an informal conference to resolve the filed complaint, if both the complainant and respondent have an opportunity to participate in the proceeding. 

(b)  The secretary of state may conduct a pre-hearing conference to organize issues and procedures to promote an orderly and prompt hearing. 

(c)  The secretary of state shall give advance notice of the date, time, and place of any conference to the complainant and respondent.

Section 11.  Subpoenas.  

The Secretary of State may issue subpoenas for a witness or any material that is relevant to the administration of this act. 

Section 12.  Final Determination.   

(a) If there has been no hearing, the secretary of state shall review the record and determine whether a violation of Title III has been established by a preponderance of evidence.  The determination of the secretary of state shall be final and shall not be subject to appeal pursuant to the Kansas Act for Judicial Review.

(b) At the conclusion of any hearing, the secretary of state shall determine whether a violation of Title III has been established by a preponderance of evidence.  The determination of the secretary of state shall be final and shall not be subject to the Kansas Act for Judicial Review.

(c) If the complaint is not timely filed or if the secretary of state determines that a violation has not occurred or that there is insufficient evidence to establish a violation, the secretary of state shall dismiss the complaint.

(d) The secretary of state shall explain in a written decision the reasons for the determination and for any remedy selected.

(e)  Except as specified in section 14, the final determination of the secretary of state shall be issued within 90 days after the complaint is filed, unless the complainant consents in writing to an extension.  The final determination shall be mailed to the complainant and each respondent, and published on the secretary of state website.

(f) If the secretary of state cannot make a final determination within 90 days after the complaint was filed, or within any extension to which the complainant consents, the complaint shall be referred for final resolution under section 14.  The record compiled pursuant to section 7 shall be made available for use under section 14.  

Section 13.  Remedies. 

(a)  Upon the finding of a violation, the secretary of state shall provide an appropriate remedy to resolve the grievance, which remedies may include the following:

(1)  An order to any respondent commanding the respondent to take specified action, or prohibiting the respondent from taking specified action;

(2)  An order directing the respondent or any employees or agents of the respondent to obtain additional training or education to prevent future violations; 

(3)  Any other remedy as deemed appropriate by the secretary of state to prevent or remedy the violation or future violations.  

(b) The secretary of state may order either party to pay the costs of the hearing, based upon a finding by the secretary of state that the party’s actions were egregious, frivolous, harassing, or were for an improper purpose.

Section 14.  Alternate Dispute Resolution.  

(a) If the secretary of state does not render a final determination within 90 days after the complaint is filed, or within any extension to which the complainant consents, the complaint shall be resolved under this section.

(b) Within five (5) days after a final determination was due, the secretary of state shall designate in writing to the complainant and the respondent the name of an arbitrator to resolve the complaint.  

(c) The arbitrator may review the record compiled in connection with the complaint, including the tape recording or any transcript of a hearing and any briefs or memoranda, but shall not receive additional testimony or evidence.  

(d) The arbitrator shall issue a written resolution within ten (10) days after the secretary of state’s determination was due.  The final resolution of the arbitrator shall be mailed to the secretary of state, the complainant, and each respondent, and published on the secretary of state website.

Section 15.  The Secretary of State may adopt rules and regulations to administer this act. 
